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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS,

FOR THE NINTH CIRCUIT.

JOHN OASCADEN, JOHN BERN-'

STEIN, RICHARD STEIN, LOUIS K.

PRATT and OARL M. JOHANSON,
Plaintiffs in Error,

vs.

JOSEPH BORTOLIS,

Defendant in Error.

Brief and Argument on Behalf of Plaintiffs in Error.

STATEMENT OF CASE.

On January 5th, 1904, John Oascaden, one of the

plaintiffs in error, staked about twenty acres of placer

mining ground on the second tier of benches, right limit,

and opposite to Number Two (2) Below Discovery on

Cleary creek in the Fairbanks Recording District.

Cleary creek is now and has been from the first the rich-

est producing creek in the District. Afterward and on

January 7th, 1904, Mr. Cascaden recorded a notice of his

location; but that notice 5eing somewhat defective, an

additional or amended notice was recorded July 5th,

1905. As soon as the water began to run from melting

snow in April and May, 1904, Oascaden went onto the



ground and made a discovery of gold from panning in a

gulch and by sinking to bedrock through the frozen de-

bris, by the use of wood fires. His pannings showed all

the way from colors in the pan to one and three cents'

worth of gold. Afterward, and prior to the commence-

ment of this action in March, 1905, Cascaden conveyed

interests in the property to the other plaintiffs in error.

During the summer of 1905, commencing about the

first of June, the owners prosecuted mining operations

on the ground at a cost, of $1,000, sinking three shafts:

one eight feet to bedrock, one twenty-five feet deep, and

the last twenty-seven feet deep, neither of the last two,

however, reaching to bedrock. The debris taken from

the last-mentioned shafts was planned frequently, with

the result of finding colors in nearly every instance, and

numerous single pans containing lc, 2c, 3c, 4c, 5c and 6c,

and one 13c worth of gold. No. 2 Below Discovery on

Cleary creek, the first tier of bench claims, right limit

(Yarnell placer), which adjoins the Cascaden placer,

and the creek and bench claims above and below, have

all been worked extensively this season and gold ex-

tracted therefrom running into the hundreds of thou-

sands of dollars.

In September, 1904, people began gathering on the

first tier of benches off No. 2 Below Discovery, known

as the Yarnell placer, on the Freeman bench above and

on the third tier of benches below the Cascaden ground,

living at first in tents. At some time during the latter

part of September, 1904, the defendant in error, Bortolis,



went upon the Oaseaden ground and built the two cabins

in controversy. About that time the people congre-

gated there concluded to> name their settlement "Gates

City," in honor of "Swiftwater Bill" Gates, a local celeb-

rity. Others followed Mr. Bortolis' example, and by

March, 1905, when this action was filed, probably fifty

or seventy-five persons had built on the ground, and at

this time there are possibly one hundred there. None

of them asked the consent of Mr. Cascaden or anyone

else, but simply moved onto the placer claim, and

erected their cabins and places of business.

In January, 1905, the plaintiffs in error had a survey

and plat made of that part of their gTOund occupied by

Bortolis and others, adjusting the same to the buildings,

and then called on the occupants to take out leases at

$1.00 per front foot on the main street, and 50c per foot

on the second street, but most of them declined to enter

into such an arrangement and it became necessary to

prosecute this action of ejectment. In drawing the

pleadings as a matter of convenience to all parties, the

ground withheld by Mr. Bortolis was described accord-

ing to the survey and plat. Mining is carried on through

the frozen earth and gravels to bedrock, where the pay-

streak lays, through shafts from fifty to eighty feet in

depth; and the surface ground can be and is used by the

settlers on the Yarnell, Freeman and Cascaden benches,

without in anywise interfering with placer mining.



SPECIFICATIONS OF ERROR,

The plaintiffs in error will rely for a reversal on the fol-

lowing, Yizr.^j^L.iA4^yfyi^UM^/^ &W6A&, RjU&uLA>

1st. The Court erred in overruling the plaintiffs' de-

murrer to the affirmative matter contained in the

amended answer.

2d. The Court erred in overruling the plaintiffs' ob-

jection to any evidence as to the comparative value of

the ground in controversy as between mineral and town-

site uses, and in permitting the defendant by cross-ex-

amination of their witnesses, and by the testimony of the

witnesses Bortolis, Benson, Lynch and others on behalf

of defendant, to give evidence tending to prove such an

issue.
|

!

3d. The Court erred in giving to the jury instruction

No. 6 on the subject of "discovery" in the following lan-

guage, viz.:

What is "discovery"? What finding of mineral on a

placer mining claim is sufficient to satisfy that clause

of the statute which provides that "no location of a min-

ing claim shall be made until the discovery of the min-

eral within the limits of the claim located." Sees. 2320,

2329 R. S.

This inquiry is partly answered by the terms of sec-

tion 2318 of the Revised Statutes of the United States

in the following language: "Sec. 2318. In all cases,

lands valuable for mineral shall be reserved from sale,

except as otherwise expressly directed by law." It is

only lands valuable for mineral which are reserved from

sale for disposal under the mineral laws. Lands not



valuable for mineral are not so reserved, and may, if

otherwise unappropriated and unoccupied, be settled

upon, used and occupied for townsite or business pur-

poses, or taken under the homestead or other laws for

the settlement and sale of the public domain. Lands

valuable for mineral are lands having value or worth for

the mineral contained therein; lands containing min-

eral in such quantity as to pay a reasonable profit upon

the capital and labor necessary to extract the mineral

therefrom. «Any other lands would have no value for

mineral, and are not such as the statute contemplates

reserving from sale for disposition under the mineral

laws of the United States.

What is necessary to constitute a discovery of min-

eral is not prescribed by statute, but mere indications

of the presence of mineral is not enough, but the pres-

ence of mineral must be clearly ascertained, and be of

such extent as to render the land more valuable on that

account and justify their exploration. The mere indica-

tion or presence of gold is not sufficient to establish the

existence of a valuable mine; the mineral must exist in

such quantities as to justify expenditure of money for

the development of the mine and the extraction of the

mineral. It is not every placer claim which may show

traces of gold or other mineral that is exempted from

sale, but those only which possess those minerals in

such quantities as to enhance the value of the land and

invite the expenditure of time and money for their de-

velopment. No purpose of policy of the mining law

would be subserved by excepting from sale and patent



placer ground which would yield no remunerative return

for labor expended upon it.

Where minerals have been found upon a placer claim

and the evidence thereof is of such a character that a

person of ordinary prudence would be justified in the

further expenditure of his labor and means, with a rea-

sonable prospect of success, in developing a valuable

mine, the requirements of the statute have been met.

To hold otherwise would tend to make of little avail, if

not entirely nugatory, that provision of the law whereby

"all valuable mining deposits in lands belonging to the

Fnired states * * * are * * * declared to be

free and open to exploration and purchase."

It is not a fair criterion that the locator says he is

willing to further expend his labor and means in seek-

ing for mineral thereon. The question should not be

left to his arbitrary will or statement, but the facts

which are within the observation of the discoverer, and

which induce him to locate, should be such as to justify

a man of ordinary prudence, not necessarily a skilled

miner, in the expenditure of his time and money in the

development of the property.

Even in a contest between two mineral claimants for

priority, there must be such a discovery of mineral as

gives reasonable evidence of the fact that the ground

containing it is valuable for such mining. Mere slight

indications of the existence of mineral in the ground,

a mere possibility that it contains gold, is not enough

to justify a prudent person in the expenditure of money

and labor in its exploration.



In the case at bar the contest is between a mineral

claimant and one who claims the use and occupation of

a small portion or lot of the placer claim under the town-

site law; the suit is brought by the mineral claimant

to eject the town lot claimant from his claim, and in

such cases the burden of proving the mineral character

of the land is upon the mineral claimant—the plaintiffs

in this case. You are instructed that in this case a less

liberal rule prevails than where the contest is between

two persons, both claiming under the mineral law, and

both asserting that the land is mineral. In this case

the plaintiffs—the mineral claimants, must prove from

the evidence, with reasonable clearness that the land

is valuable for mineral purposes—that is, that for the

labor and capital expended in working it the land will

yield a reasonable profit, and unless they do so you

should find for the defendant.

The mere finding of a color or colors of gold, or a

cent's worth, or even thirteen cents' worth is not of itself

sufficient to constitute a discovery, or to prove that

the land is valuable for mineral working. There must

be such a discovery of mineral on the claim as to satisfy

you that an ordinarily prudent man, not necessarily a

miner, would be justified in expending his time and

labor thereon in the development of the property; and

unless you are so satisfied, in this case, by a fair pre-

ponderance of the evidence you should find a verdict for

the defendant.

I may only add that this definition of discovery is based

upon the language of the Supreme Court of the United



States in the case of Chrisman vs. Miller, 197 U. S. 313,

decided April 3, 1905.

In this case, gentlemen of the jury, the plaintiffs must

prove to your satisfaction by a preponderance of the

evidence that at the time of the location of the placer

mining claim by John Cascaden, (1) he marked the lo-

cation with stakes or other permanent monuments so

that its boundaries could be readily traced, (2) that

within ninety days after such discovery of the claim, he

filed a notice of location in the office of the commissioner

and recorder in the precinct where the claim lies, de-

scribing the claim, and (3) that prior to the date of

bringing this action, to wit, March 20, 1905, he or his

co-owners or their employees for them, made such a dis-

covery and finding of gold thereon as would justify an

ordinarily prudent person in expending labor thereon in

further development of the mine, and (4) that the said

mining claim, at the date of bringing this action was

valuable for mining the gold thereon.

And you are instructed that unless you do find each of

these four essential elements by a preponderance of

the evidence in this case, you should find a verdict for

the defendant; if you shall find that the plaintiffs have

established each of these four elements by a preponder-

ance of the evidence, you should find a verdict for the

plaintiffs,

—for the reason, among others, that the same is contra-

dictory, misleading, introduces into the case the unwar-

ranted element of comparative value of the land for min-

eral and townsite purposes, is argumentative, singles



out phases of plaintiff's evidence and declares it of no

weight, and thus invades the province of the jury, re-

quires the plaintiff in effect to prove that his placer

claim was a valuable mine that could be worked at a

profit at the date of the commencement of the action,

without reference to the date of location and the dis-

covery of gold at that time, and consists in part of quota-

tions from the syllabus and opinion in a case lately de-

cided by the Supreme Court of the United States, and

embodies opinions, conclusions, definitions, descriptions

and tests concerning the word "discovery" wholly un-

warranted by the issues and evidence and contrary to

law and justice.

4th. The Court erred in givng to the jury instruction

No. 7 on the subject of right of possession under the

townsite laws, in the use of the following language, viz.

:

"The complaint in this case alleges that the defendant

is in possession of the lots at the time of bringing this

action from which plaintiffs seek to eject him; defend-

ant admits that he was so in possession at that time

and alleges that he entered thereon in September, 1904,

and has ever since remained in actual possession thereof,

and alleges in his answer that at the time of his entry

the land was vacant unappropriated public land belong-

ing to the United States and that he entered thereon

and has the use and occupation thereof under the town-

site laws of the United States.

You are instructed that such an entry upon vacant

unappropriated land of the United States, and the con-

tinual peaceful possession thereof by the defendant is
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not unlawful, and is sufficient to justify his continued

possession unless you shall find by a preponderance of

the evidence that at the time of bringing this suit the

plaintiffs had a better right and title to the ground than

the defendant had, by reason of a. prior valid mining

location. If you shall not find that the plaintiffs had

the right to the possession of the ground at the time

of bringing this suit, by reason of their having a prior

valid placer mining location as hereinabove described

to you, then you should find for the defendant.-'

—for the reason that defendant's answer shows that

he had no standing, in that no steps had ever been taken,

either by himself or others, to make entry under the

townsite laws.

5th. The Court erred in giving instruction No. 8, to

wit:

This is an action in ejectment, and you are instructed

that the plaintiffs must recover, if at all, upon the

strength of their own title and not upon the weakness

of that of the defendant, and unless you shall find that

at the time the plaintiffs brought this action they were

entitled to the possession of the two lots by reason of the

same being within a prior valid mining location owned

by them, then you should find for the defendant without

regard to the character of the defendant's title, since

mere occupation is sufficient as against no better title.

—because the defendant, being a mere trespasser, the

rule announced in said instruction does not apply.

6th. The Court erred in giving to the jury instruc-

tion No. 9, as follows:



11

You are instructed that the plaintiffs base their

right, to recover in this action upon the alleged fact that-

prior to the time when the defendant entered upon this

land they had made a valid placer mining location em-

bracing the lots claimed by the defendant; you are

instructed that the plaintiffs have made no claim to

this ground under the townsite laws of the United

States, and you are instructed that the mere fact that

they have made or filed a plat of the ground showing

the location of lots, blocks, streets, and alleys thereon

does not give them any right to recover in this action,

and that unless you shall find that the plaintiffs are en-

titled to recover by reason of having made a valid

prior mining location embracing the lots claimed by

the defendant you must find for the defendant.

—because there was no issue or evidence that would

make it applicable.

7th. The Court erred in giving to the jury Instruc-

tion >To. 12 on the subject of rights of an occupying

claimant, as follows:

You are also instructed that if you shall find a ver-

dict for the plaintiffs in this case you should also deter-

mine from the evidence in the case whether or not the

plaintiffs have suffered damages by reason of the de-

fendant's withholding the lots in question from them.

The plaintiffs would, in such event be entitled to re-

cover a verdict for the reasonable rental value of the

lots for the time from September, 1904, to this date, and

yon should, if you find for the plaintiffs determine such

amount by your verdict. You are instructed, however,
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that when permanent improvements have been made

upon the property by the defendant, holding under color

of title adversely to the plaintiffs, in good faith, the

value thereof at the time of the trial not exceeding such

damages shall be allowed as a set off. And in this

case before you should return a verdict for damages

against the defendant for the damages or rental value

of the property from September, 1904, to this date, you

must find from the evidence that the damages exceed

the value of the permanent improvements put thereon

by the defendant. You should find damages only in

the sum which the damages exceed the value of his im-

provements in any event.

—because the benefit of such occupying claimant law was

not claimed by defendant in his answer, and as to which

no direct proofs were submitted.

8th. The Court erred in refusing to give plaintiffs'

special instruction No. 1, in the following words:

The Court instructs the jury that under the law the

defendant has failed to establish a defense to the plain-

tiffs' complaint and the plaintiffs are entitled to a ver-

dict and it is your duty to sign a general verdict in favor

of the plaintiffs.

9th. The Court erred in not giving to the jury plain-

tiffs' instruction Nkx 2, as follows:

The defendant in his amended answer set up first a

general denial of the allegations of the complaint, and

second an affirmative defense asserting ownership in fee

of the ground in controversy, in himself, as against all

persons other than the United States. In his evi-
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deuce, however, he has abandoned the defense of title

in himself, and has submitted no proofs on such issue,

and 1 therefore charge you that in this state of the case

the plaintiffs are entitled to recover if they have shown

a discovery of gold within the exterior boundaries of the

Oascaden placer at any time prior to the trial, if at the

time of such discovery they, or any of them, were in the

actual possession of said placer ground, either in person

or by agent.

10th. The Court erred in not allowing plaintiffs' in-

struction No. 3 to be given to the jury, which is as fol-

lows:

\> ithin the meaning of the law of this case the word

''discovery" may be defined as follows: A mineral dis-

covery sufficient to warrant the location of a mining

claim may be regarded as proven when gold is found

within the boundaries of the claim and the evidence

shows that a person of ordinary prudence would be jus-

tified in a further expenditure of his labor and means

in working the same with a reasonable prospect of suc-

cess.

11th. The Court erred in refusing to give plaintiffs'

special instruction No. 4, viz.

:

I instruct you that if you find from the evidence that

at the close of the plaintiffs' testimony they had made

a prima facie showing of a valid mining location on the

ground embraced within the Oascaden placer, referred

to by the witnesses, and that the defendant by his proof

failed to show any legal title to the parcels of ground

in suit, by prior mineral location, deed or otherwise, but



14

merely showed that he intruded himself upon the

grounds without leave or authority of anybody and after

the mineral location of Cascaden, then your verdict

should be for the plaintiffs, even if you should further

find that Cascaden's location in some respects was de-

fective.

12th. The court erred in not giving plaintiffs' special

instruction Xo. 5, to wit:

"As a condition precedent to the appropriation of the

mineral lands of the United States by such person or per-

sons as are lawfully entitled to make such appropria-

tion, discovery of some of the precious metals therein

is necessary. In order that you may determine, under

: e evidence in this case, whether a discovery of any of

the precious metals was made by the plaintiff, John

Cascaden, before he made a location, if he did make one,

it seems proper that the Court should give some defini-

tion or explanation of the word 'discovery' as applicable

to this case. What is meant by discovery as applied to

quartz or lode claims has been frequently determined

by the courts, and is easily understood.

The Supreme Court of Idaho, gave the following defi-

nition: 'Under the requirements of the law, a valid lo-

cation of a mining claim may be made whenever the

prospector has discovered such indications of mineral

that he is willing to spend his time and money in follow-

ing with the expectation of finding ore; and a valid lo-

cation of a mining claim may be made of a ledge deep

in the ground, and appearing at the surface, not in the

shape of ore, but in vein matter only.'
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It will be observed that under this definition of the

term 'discovery' no actual finding of ore or the precious

metals was required. The Courts seem to think it suffi-

cient if the prospector had discovered such indications

of mineral that he was willing" to spend his time and

money in following with expectations of finding ore; if,

of course, a prospector had found a vein or lode rock in

place.

It has sometimes been thought sufficient as a discov-

ery if the prospector found some small strata of gravel

or sand containing some slight or merely appreciable

quantity of gold, if it induced the miner to make further

exploration. Just what amount of labor, examination,

or development may be necessary to satisfy the terms

of the statute in the matter of a discovery in placer

ground is difficult to define. A man may wash a single

pan of dirt taken from the surface or along the bank of

a stream, and obtain such results as satisfy him that the

ground contains precious metals in such quantity as in-

duces him to make a location. He may, with an ordin-

ary miner's shovel, wash sufficient sand or gravel that

he finds upon the bank of a stream, using the shovel as

a pan, and obtain results that induce him to believe that

such amount of the precious metals are to be found in the

land as will warrant him in taking it and working it as

a placer claim. And, however slight the work in this

behalf, if any of the precious metals are found, no matter

how light the prospect, it is sufficient to> be termed a dis-

covery. But that the discovery must be made in some

form, as a necessary requisite to a lawful location of
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mineral land, is an imperative requirement of the min-

eral laws of the United States.

The foregoing examples or illustrations have been

given, not as a definite definition of the term 'discovery'

as used in the statute, but to indicate to the jury along

what lines proof of discovery may be made to your satis-

faction. Whatever evidence there may be before you

touching this matter is not for the Court to repeat or

indicate; but, if it is sufficient to satisfy your minds that

a discovery of gold was in fact made, then you should so

find."

13th. The Court erred in refusing to give plaintiffs'

special instruction No. 6, as follows

:

The Court instructs the jury, that the decisive ques-

tion in this case is, did John Cascaden make a discovery

of gold on the second tier of bench placer claim, off of

No. 2, Below Discovery, right limit, on Cleary creek, in

April and May, 1904? If you find from a preponderance

of the evidence, that in the months of April and May,

1901, John Cascaden did make such discovery on said

claim, and before that, in January, 1904, had marked

the boundaries so that they could be readily traced, and

afterwards recorded a notice and additional notice

thereof, properly describing the ground, then the occu-

pation of a part of said placer ground by the defendant

Bortolis, in September, 1904, and the building of cabins

thereon by him, and his subsequent possession thereof,

without the consent of the then owners of the ground,

was unlawful, and this is the law, even though you

should find from the evidence that after such staking,
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recording and discovery of gold, said Cascaden and his

co-owners acted dishonestly or in bad faith with the de-

fendant Bortolis, or any other occupants of the said

ground, and your verdict must be for the plaintiffs.

14th. The Court erred in overruling the plaintiffs'

motion for a new trial.

15th. The Court erred in rendering judgment on the

verdict in favor of the defendant.

BRIEF AND ARGUMENT.

The first error specified is the overruling of the plain-

tiffs' demurrer to the affirmative matter contained in the

amended answer. The original answer (Record, p. 4)

proceeded on the theory that both parties were tres-

passers on the public lands, and that as Bortolis was

first in time he should prevail; and no reference is there

made to the townsite law; but in the amended answer

(Record, p. 11), on second thought, the defendant con-

cluded he was in under the townsite laws, and the

plaintiffs below demurred to that part of the amended

answer for insufficiency (Record, p. 13), in that it failed

to set forth that either the defendant, or anyone else

for him, had ever made application to enter or had en-

tered the ground in controversy, under the townsite !aw,

or had taken any steps of any kind to that end. We

conceded at the trial that it was necessary for us to

prove at least a prima facie valid placer location, be-

cause the general denial compelled us to do that, but

the affirmative defense in the amended answer was

framed for the purpose of forcing the plaintiffs to go
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further, and show not only a prima fuck valid location,

but also to establish that the ground was more valuable

for mineral than townsite purposes, and the court took

that view, and the evidence and instructions numbered

6 and 7 (Kecord, pp. 211-216) were introduced and given

from that standpoint.

In overruling the demurrer, the Court necessarily held

that although no application to purchase or certificate

of purchase, or patent, or deed, had been applied for or

issued to the defendant under the townsite law or by or

to any other person on his behalf, yet Bortolis stood in

the same, and in as good a position as he would, had all

these things been done.

It can be almost demonstrated that this is not the law.

Prior to patent under the townsite law, and certainly

prior to application to purchase thereunder, the settlers

in what are called towns, on the public lands, occupy

the position known as trespassers on the public domain,

and have the rights and none others, conceded to such

trespassers, by what may be called the common law as

determined by the decisions of the United States and

State Courts. The first and only opportunity the town-

site claimant has to present the question of the mineral

or non-mineral character of the land, . is in the Land

Office in patent proceedings, after application is made

to purchase under the townsite act, and the courts can

never at any stage, acquire jurisdiction to adjudicate

that question, until after patent, and theu only incident-

ally in cases of "known mines" within the boundaries of

the townsite patent. The patent to the occupants is
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conclusive that the ground is non-mineral, except as to

"known mines," and claims located prior to patent, the

latter being protected by the terms of the Statute.

Possibly the courts will assume jurisdiction of eject-

ment actions and enter upon the inquiry as to the com-

parative value as between agriculture and mineral

uses, in cases where a homestead entryman and a min-

eral claimant are the litigants, even though the action

may be wholly disconnected from Land Office proceed-

ings. But in such a case the homestead entryman has

entered his land at the Land Office, and it has been

noted on the township plat, and a homestead receipt de-

livered, and thereby it has been definitely and regularly

segregated from the mass of the public lands, and the

same is true, substantially, of the ground covered by the

location of the mineral claimant. This is, however,

vastly different from the position o>f Mr. Bortolis, who

goes upon plaintiffs' placer ground, and without any fix-

ing of the out-boundaries of the townsite 1 by survey or

otherwise, and in the absence of any record in any pub-

lic office, and without so much as filing a declaratory

statement of his purposes, challenges us to show in this

action that we not only have a prima facie valid placer

location, but in addition that the ground was more valu-

able for mining than townsite purposes, not only at the

date of location, but at the time of bringing action.

Of course the assumption of the defendant in error

that he had rights under the townsite laws in the light

of his two answers and the testimony, was and is a fool-
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isli falsehood on its face. Yet we cannot expect this

Court to deckle the case upon that consideration.

If the trial court propounded the law correctly, then

a prospector may discover gold, stake, record and in all

respects locate a valid placer mine, and months or years

afterward, one man, or a dozen, or fifty or a hundred

other men may move on his ground, erect cabins and

business houses, and unless he can prove that the land

is more valuable for mineral than townsite purposes,

his placer location will be canceled, practically, by the

Court, when he attempts to eject the intruders, upon

their merely saying that they want the ground for resi-

dence or business purposes.

All these matters, with the authorities in support,

were persistently urged upon the trial court, but to no

avail, and we were met at ail points witn the supposed

authority of the case of Bonner vs. ILeikie, 82d Fed.

GUT. That case was made to stand for the following prop-

ositions of law:

1st. That a mere squatter on Government iand, who

has made iinprovenients, and was in actual pedis pos-

session could adverse an application for patent of a

eral claim embracing his improvements, by merely claim-

ing the benefit of the townsite law, and in advance of an

application to enter or entry of the ground under the

latter law; 2d. That in such adverse suit, all questions

as to the character of the land, and its comparative

value as between mineral and townsite uses, were avail-

able to him, to the same extent and in the same sense

as they would have been had the land been patented
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under the townsite laws, and the controversy was be-

tween a claimant of a "known mine" on the one side

and a claimant under the townsite patent on the other.

3d. That a mineral claimant prior to final proof and en-

try in the Land Office has no right to the land covered

by his location worthy to be referred to as "title" or

"estate"; and 4th. That, logically, if Bonner could do

all these things under the circumstances by calling his

case an "adverse" in connection with patent proceed-

ings, the defendant Bortolis could do the same, and ad-

mit that the case at bar was an ordinary ejectment ac-

tion; that no steps had ever been taken, or even con-

templated, to secure title under the townsite laws, and

that the mineral claimants had not applied for patent.

The opinion in Bonner vs. Meikle can be legitimately

used as authority on all these points.

This is not and cannot be the law. Bonner had no

more right to protest Meikle's proof of mineral location

than any other person on or off the ground had, and

having done so, raised the one question of "discovery"

for the consideration of the Land Office, and the courts,

under the circumstances, had no jurisdiction to inquire

into that question in a so-called "adverse" suit, because

such actions are confined to contests between rival min-

eral claimants. Bonner could not raise the question of

the comparative values of the land even in the Land

Office, and much less in the courts, for the reason that

rights under the townsite laws can only be initiated by

application to purchase under that law, and by merely

alleging in his petition or complaint that he based his



22

rights on the townsite laws, was of no significance, and

fell far short of initiating any such rights.

On page 700 the following language is used, viz.

:

"The defendants have no title from the United States.

They are not in any better position in this respect than

the complainants. It is true that they are seeking to

procure the government title; but in order to obtain a

patent, they must first prove that they have a better

right to the land than the complainants."

So far as this statement of the law seems to include

the idea that a person holding a valid mineral location

has no title or estate therein, when viewed in his rela-

tions to other individuals, it stands alone, and the other

propositions discussed above find little or no support in

the books.

If Bonner vs. Meikle can be looked upon as an action

op suit to test the question of right of possession of a

lot or lots in De Lamar (waiving all technical questions

of practice), and without any reference to townsite laws

or patent proceedings, then it can easily be said that the

result reached was just and legal, because the proofs

showed that Bonner was in actual possession, and had

made valuable improvements and that Meikle was out

of possession and that his supposed lode location was

void for lack of discovery. But as the record in this and

many other cases on the docket of our local court will

disclose, the Judge of this district believes that Bonner

vs. Meikle is undoubted authority for all except the third

of the propositions of law set forth above. It therefore
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becomes important for us in the case at bar, and impor-

tant to all other litigants in the district similarly situ-

ated, to get an authoritative exposition of the law on

this subject from this Court.

1st Lindley on Mines, sees. 169, 170, 216.

2d Lindley on Mines, sees. 717 and 723.

Deffeback vs. Hawke, 29th Law Ed. 423, S. C. 115th

U. S. 392.

Sparks vs. Pierce, 29th Law Ed., p. 428, S. C. 115th

U. S. 400.

Iron S. M. Co. vs. Campbell, 135 U. S. 286.

Behrends vs. Goldstein, 1st Alaska, p. 518.

Tarpy vs. Madsen, 178th U. S. 215, S. C. 44 Law Ed.,

p. 1042.

Powell vs. Furguson, 23d L. D. 173.

Snyder vs. Waller, 25th L. D. 7.

Ryan vs. Granite Hill M. & D. Co., 29th L. D. 522.

The second specification complains of the action of

the trial court in overruling the objections made to the

introduction of evidence tending to show the compara-

tive value of the ground covered by the Oascaden placer,

as between placer and townsite purposes. These objec-

tions and exceptions occur in connection with the evi-

dence of Bortolis, Benson and Lynch, and to some extent

in the cross-examination of the plaintiffs' witnesses.

(See Record, pp. 159, 167, 178, for testimony of wit-

nesses named.) Sufficient has been said on this subject

by way of argument and authority, in the discussion of

the first specification.
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The third specification of error is for the giving by

the Court the 6th instruction on the subject of "discov-

ery." (Record, p. 211.) This was by far the most seri-

ous error occurring- at the trial, and practically amounted

to a direction to the jury to return a verdict for the de-

fendant. This part of the charge contains arguments,

opinions, abstractions, quotations from the text of Lind-

ley on Mines, excerpts from 2 or 3 United States Sup. Ct.

cases, and a decision of the Land Department, singles out

all of plaintiffs' direct evidence of discovery of gold,

ranging from colors to 1, 2, 3, 4, 5, 6 and 13 cents to the

pan, and declares it insufficient to constitute a discovery,

and winds up by telling the jury that not only must the

plaintiffs show the elements of discovery, staking and

recording in the making of a valid location of a placer

claim, but they must prove: "4th. That the said mining

claim at the date of bringing this action was valuable

for mining the gold thereon.'' And for all this the trial

court made the Supreme Court of the United States

stand sponsor, and told the jury that everything he had

said about "Discovery'' "was based upon the language

of the Supreme Court of the United States in the case

of Chrisman vs. Miller, 197 U. S. 313, decided Apr. 3d,

1905." If Mr. Lindley's criticism (1st Lindley, sec. 167)

apparently sanctioned by the Supreme Court of the

United States in Clipper Mining Co. vs. Eli Mining Co.,

194th U. S., p. 234, that the "general body of our mining

laws, was a sort of crazy quilt" is a just one, then the

Court's instruction on the subject of discovery is the

case of laying onto the quilt bias strips crosswise.
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One of the eases quoted from (Iron Silver Co. vs. Mike

& Starr Co., 143 U. S. 394) was a contest between a pla-

cer patentee and a claimant of a "known lode or vein,"

within the lines described in the patent; in this case

the hard rule as to what constitutes a discovery was

applied to the known vein claimant, but, obviously, what

was there said could have no application to a discovery

on the Cascaden placer in a lawsuit with a man who was

not seriously claiming under any of the land laws of

the United States, and who never thought of the town-

site laws until the filing of the amended answer at the

second trial of the case. In fact, the question of discov-

ery in the case at bar, by reason of the location of the

ground in a rich gold-bearing section, and its proximity

to producing mines, was a mere technicality; the find-

ing of gold in any appreciable quantity was amply suffi-

cient.

The case of Chrisman vs. Miller, 197 U. S. 313, quoted

from and used by the Court as ex Cathedra has, perhaps,

as little to do with any of the questions involved in this

case as any placer mining decision that can be found

in the Reports. That was a suit in equity to quiet title

to certain petroleum oil land in California, claimed to

have been located under the provisions of the Act of

Congress, which enacts that "lands containing petroleum

or other mineral oils, and chiefly valuable therefor, may
be entered and patented under the provisions of the

laws relating to placer mineral claims." Naturally

everything that was said in the syllabus and opinion has

reference to the facts and circumstances necessary to
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prove a discovery of petroleum oil, and by uo possible

stretch of the imagination could have any relevancy to

a discovery of placer gold in Alaska. The facts and

surrounding circumstances that establish a discovery

in the one instance have no significance in the other.

What is a discovery of gold is pre-eminently a question

of fact for the jury in each case as it arises, as was said

by the Supreme Court of the United States in Iron S. Co.

v. M. & S. Co., 143 U. S. 396. "It (discovery) is, after

all, a question of fact for a jury. It cannot be said, as

a matter of law in advance, how much of gold or silver

must be found in a vein before it will justify exploita-

tion, and be properly called a 'known vein.'

'

Whenever a trial Court in a placer mining case selects

extracts attempting to describe what is or is not a dis-

covery, from cases discussing that subject, where the

facts involved are as to "known mines'' in placer ground

or townsites, or even the presence or absence of suffi-

cient gold in lode veins, he is engaged in misleading

rather than enlightening the jury; the subject is so in-

herently different, that a good direction in <

will prove a bad one in the other. In addition the trial

Judge took up our direct evidence of discovery from col-

ors to 13 cents to the pan, and declared it utterly worth-

less, and left us not a peg to hang to, except the show-

ing as to the general relation of our claim to other pro-

ducing mines and placer ground. In this connection we

wish to call this Court's particular attention to the pan-

oramic photograph in the bill of exceptions showing

Gates City and vicinity.
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The Court laid down in its 6th instruction, four essen-

tial ingredients in the making of a valid placer location;

the last being- that the locator must establish at the

trial that at the time of bringing his action, his claim

was valuable for mining gold thereon, that is, at that

date it was a paying piece of property. So it would fol-

low that if a prospector found a bucket full of gold in

a pocket, and then located, and afterward, whether with

much or little effort in that direction, failed to get good

results, a few or many persons might with impunity go

upon his ground, and by saying they claimed under the

townsite laws and thereby inducing him to begin an

ejectment action, cancel his location and hold the

ground.

The jury, whose right it was to say by their verdict

whether Cascaden had made a discovery, was shorn of

its functions wThen the Court selected all our direct testi-

mony as to discovery of gold and the quantity thereof and

pronounced it insufficient.

1st Lindley on Mines, sec. 336.

Brownfield vs. Bier, 15th Mont. 403.

Book vs. Justice, 58th Fed. 106, 124.

Iron-Silver M. Co. vs. M. & M. Co., 36th Law Ed. 201-

204, S. C. 143 U. S. 394

Church vs. Melville (Ore.), 21st Pac. 387.

The fourth specification calls attention to the 7th in-

struction (Record, p. 216). The answers and testimony

made it plain that the defendant in error had no stand-

ing under the townsite laws, but this and the 6th in-
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The specifications of error from the 8th to the 13th,

inclusive, set forth the special instructions asked by the

plaintiffs below (Record, pp. 241-246), all of which were

refused by the trial Court. We think that all of them ex-

cept probably the one quoted under the 12th specification

of error should have been given, particularly the special

instruction numbered 1 (8th specification) directing the

jury to find for plaintiffs, for lack of any legal proofs on

the part of the defense. When the evidence was all in the

case was so one-sided that the Court should have ordered

a verdict for the plaintiffs.

It follows that the Court erred in overruling the mo-

tion for a new trial and entering judgment on the ver-

dict. (14th and 15th specifications of error, Record,

13k^3fl pi A*fy f°r motion and judgment; and page 19 for com-

mencement of evidence on behalf of plaintiffs.)

We anticipate that the sufficiency of the John Cascaden

location notice will be attacked by the defendant in er-

ror's attorneys in their brief. It was defective in not

stating that his claim lay opposite to or adjoining some

other creek claim below "Discovery" on Oleary creek.

But the claim was marked with six wooden posts, the

lines thoroughly marked by blazes and cutting down the

undergrowth, with plain notices at the angles, and the

recorded notice set out the name of the claim "Hillside

Claim," the name of locator, the date and the number of

feet claimed, giving directions, and that it wras situate

next to side bench claim on the right limit of Cleary

creek, etc. ( Record, p. 26. ) The additional and amended

notice, filed July 5th, 1905, just before the first trial
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(Record, p. $f), tied the ground to No. 2 Below Dis-

covery on Cleary creek; and that was the only change

made or needed. This, we had the legal and moral right

to do, and Mr. Bortolis had no intervening rights, to be

affected, and even if he had had, our right to amend the

location notice was clear under the authorities on that

head.

1st Lindley on Mines, sec. 398.

MeEvory vs. Hyman, 25th Fed. 596, 600.

Craig vs. Thompson (Colo.), 16th Pac. 24.

Frisholm vs. Fitzgerald (Colo.), 53d Pac. 1109.

Duncan vs. Fulton (Colo. App.), 61st Pac. 244.

Morrison vs. Regan ( Idaho), 67th Pac. 955, 961.

Respectfully submitted,

LOUIS K. PRATT.
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